In the United States Court of Federal Claims
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Paul F. Dauer, Sacramento, Cdlifornia, for plaintiff.

Crigina C. Ashworth, Trid Attorney, Commercid Litigation Branch, Civil Divison, United
States Department of Justice, Washington, D.C., for defendant. With her on the briefs were Assistant
Attorney Generd Peter D. Kieder, David M. Cohen, Director, Commercia Litigation Branch, and
Harold D. Lester, Jr., Assistant Director, Commercia Litigation Branch, Washington, D.C.

OPINION AND ORDER

LETTOW, Judge.

This contract caseis before the Court on defendant’s motion to dismiss for lack of subject
matter jurisdiction pursuant to Rule 12(b)(1) of the Rules of the Court of Federa Claims (“RCFC”).
The case has a convoluted procedurd history, and the government’ s motion requires that this history be
set againg the complexity of the Contract Disputes Act’s clam requirements, which are jurisdictiond in



this Court.*

Paintiff, United Partition Systems, Inc. (“United Partition”) seeks payment under a contract
pursuant to which United Partition was to provide the Department of the Air Force, 56 Contracting
Squadron at Luke Air Force Base (“Air Force’) with a prefabricated building. United Partition
undertook to perform under the contract, but the Air Force regjected United Partition’ s performance as
defective. United Partition filed a claim with the Air Force' s contracting officer, but a the agency leve
the Air Force denied that United Partition was due anything under the contract and instead claimed that
United Partition was obliged to pay for removing United Partition’s dlegedly flawed congtruction.
United Partition took an apped to the Armed Services Board of Contract Appeds (“ASBCA” or
“Board”), where the key question was whether the Air Force' s contracting officer had authority to act
ontheclam. The Board ruled that the Air Force' s contracting officer did not have such power and that
United Partition’s claim should be transferred to a contracting officer with the Generd Services
Adminigration (“GSA”). Asthe transfer was being made, United Partition filed the present casein this
Court to protect itsrightsin light of the CDA’s one-year statute of limitations, which was about to
expire based on the issuance date of the Air Force's contracting officer’s decison.  Subsequently,
GSA'’'s contracting officer issued a decison which was consgtent in al respects with that previoudy
issued by the Air Force' s contracting officer.

Given the resulting procedurd tangle, it comes as no surprise that the government argues this
Court lacks subject matter jurisdiction. The government contends that, at the time United Partition filed
its complaint, a contracting officer with authority to issue a proper find decison on United Partition’s
clam had not received such claim and had not issued afina decison. The government’s motion has
been fully briefed, a hearing was conducted on January 9, 2004, and supplementd briefs have been
submitted. For the reasons set out below, the Court holds that (1) two separate contracting officers
had partid authority in thisinstance, one with the Air Force and the other at GSA, (2) United Partition’'s
claim was properly submitted to, and received by, the Air Force' s contracting officer, (3) the Court has
jurisdiction over United Partition’s claim under the deemed-denied doctrine, and (4) the Court does not
have jurisdiction over United Partition’s chalenge to the Air Force's demand for payment againgt
United Partition because the Air Force' s contracting officer lacked authority to issue such a demand.
Although the Court denies the government’ s motion, as a prudential matter to guard againg further
jurisdictiond uncertainty, it grants United Partition leave to file a supplementd pleading addressing
events that have trangpired since thefiling of itsorigind complaint.

BACK GROUND?

The Contract Disputes Act of 1978, as amended (“CDA"), is codified at 41 U.S.C. 88 601-
613.

2Unless otherwise noted, the facts set out are undisputed. The recitation of factsis provided
soldy for purposes of providing abackground for andysis of the pending motion and does not
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A. The Contract And The Order Under The Contract

United Partition entered into a contract with GSA in July 1999 for the provison of
prefabricated buildings to federa agencies during afive-year term extending through June 30, 2004.
Compl. 1 3. The contract was a Multiple Award Schedule (*MAS’) contract — a part of the Federd
Supply Schedule (“FSS”) program through which federal agencies may acquire avariety of commonly
used supplies and services through smplified procedures and at rates that have been previoudy
negotiated by GSA. See Federal Acquisition Regulations (“FAR”) [48 C.F.R] § 8.401(q).> The
MAS contract was signed by a GSA contracting officer and, by its terms, was to be administered by
GSA. Compl. Ex. 1 at 1A.

When afederd agency, in this case the Air Force, decided that it wished to purchase theitems
covered by the contract, i.e., prefaboricated buildings, the agency would issue a Delivery Order (“DO”).
Compl. Ex. 1 at 8; FAR 8 52.216-18 (“Ordering”). On March 20, 2000, the Air Force issued a
solicitation requesting price quotes from all holders of FSS-MAS contracts Smilar to United Partition’s
for the design, manufacture, and congtruction of a one-story modular building at Luke Air Force Base
(“Luke AFB”). Compl. 4 and Ex. 2. On June 5, 2000, the Air Force chose to purchase from United
Partition and issued DO No. F02604-00-F-AQ033, ordering the building for a price of $108,404.
Compl. 15 and Ex. 3. The building was to be ddlivered on or before July 31, 2000, and theresfter
United Partition’ s workers were to congtruct and ingtal the building on-site at Luke AFB. Compl. 111
21, 26.

The building was ddivered, and through the first part of August 2000 United Partition
congtructed the building and installed most of the components. Eventudly, disputes arose between
United Partition and the Air Force as to who was responsible for preparing the congtruction site as well
as about whether the materias United Partition used met specifications purportedly included in the Air
Force sDO. Nearly ayear later, on September 14, 2001, the Air Force issued a“Modification” of the
DO terminating the order for default and indicating that the Air Force would pay United Partition
nothing. Compl. 150 and Ex. 24.

B. United Partition’s Claim, The Air Force's Final Decision,
And Subsequent Procedural Devel opments

On January 25, 2002, United Partition’s attorney filed aformal written claim requesting
payment of $108,000 for the work that United Partition had completed under the contract. Compl. EX.
4. United Partition’s claim was mailed to the Air Force' s then-assigned contracting officer a Luke

condtitute findings of fact by the Court.

3The Federd Acquisition Regulations are codified in title 48 of the Code of Federa Regulations
(“C.F.R"). Citation to title 48 will be omitted in each subsequent reference to the FAR.
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AFB* and included a cover letter from United Partition’ s attorney that requested atimely decision:
Enclosed please find United Partition Systems, Inc.’s claim [p]ursuant
to 41 U.S.C. section 605. Asrequired by law, we request that the
contracting officer issue awritten decison on this daim within 60 days
of recaipt. Additiondly, if you require any additiond information or
materias to completely and thoroughly anayze this claim, please do not
hesitate to contact our office and we will ensure that you receive the
requested information.

Compl. Ex. 4. United Partition’s request for a contracting officer’s decison was reiterated in the find
paragraph of the clam. 1d. a 7. The clam aso included a certification sgned by United Partition’s
Vice President of Operations. 1d. & 8. The core of United Partition’s claim centered on the alegation
that, but for the Air Force' s actions and inactions during the course of the project, United Partition
would have been able to perform successfully. 1d. at 6-7, 111 16-19. Additiondly, the claim reflected a
request for an equitable adjustment for a suspension of work issued by the Air Force and payment for
materias aready supplied and labor dready performed. Id. at 2-3, 16, 9.

The Air Force received the claim on January 28, 2002, and, after two deferras,® on May 20,
2002, adifferent Air Force contracting officer issued to United Partition a“ Contracting Officer’s Find
Decison and Payment Demand” denying United Partition’s claim and asserting a demand against
United Partition “for excess reprocurement cogts in the amount of $10,987.50.” Compl. Ex. 7 at 1.
The counter-claim for reprocurement costs was purportedly issued pursuant to FAR 8§ 32.610 and was
based on expenses dlegedly incurred in the removd of United Partition’s *“ noncompliant facility” and
“three existing modular buildings referred to in Paragraph 17 of the [statement of work that
accompanied the Air Force'sinitid solicitation].” Compl. Ex. 7 a 2.

“United Partition avers that the Air Force assigned no fewer than eight different contracting
officersto the project over itslifetime. Compl. 1 33, 38, 48. The government has asserted that the
number was, a most, two, and that the other persons were assstants to the contracting officer. Hr'g
Tr. a 8. Indl events, the parties agree that the proper Air Force contracting officer in fact received
United Partition’sclam.

50On March 20, 2002, an Air Force contracting officer sent a notice to United Partition that the
Air Force sfind decision would be issued on or before April 30, 2002. Compl. Ex. 5. On April 23,
2002, that contracting officer sent a second notice to United Partition indicating that the Air Force's
fina decison would be further ddlayed until sometime on or before May 30, 2002. Compl. Ex. 6. The
Court does not need to determine whether the Air Force' s contracting officer had authority to issue
such extension notices pursuant to 41 U.S.C. 8 605(c)(2)(B). Even assuming that the extension notices
were proper, no valid contracting officer’ s decison was issued on May 30, 2002, and thus United
Partition’s claim would have been deemed denied on that date — well before the complaint wasfiled.
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United Partition gppedled the Air Force' s contracting officer’s denid and counter-claim to the
ASBCA on August 23, 2002. Compl. 11. The Board dismissed these apped s for lack of
jurisdiction on May 2, 2003. United Partition Sys., Inc., ASBCA Nos. 53915, 53916, 03-2 BCA
32,264 (2003). The dismissal was based upon the Board' s determination that the Air Force's
contracting officer had no authority to issue itsfinal decison under the Contract’s Termination for
Default and Disputes clauses and FAR 88 8.405-5 and 8.405-7. 1d. at pp. 159,596-97. Specificaly,
the ASBCA explained that

pursuant to the contract and regulations, the Air Force CO should have
referred the matter to GSA’s CO for decison. Only aGSA CO
responsible for the contract could issue avaid decision on the disputed
default issues that is subject to gppea under the CDA. . . . Under the
circumstances, the Air Force CO was [dso] not entitled to issue a
decison Ng excess reprocurement costs againgt [United
Partition).

Id. a 159,597 (internd citations omitted).

On May 20, 2003, United Partition filed its jurisdictionally protective action with this Court.
On May 25, 2003, the Air Force' s contracting officer forwarded United Partition’s claim to a GSA
contracting officer. Mot. a 7 and Ex. B. GSA’s contracting officer received the claim on June 3 and
requested additiona information from United Partition on July 3. Mot. a 7 and Ex. D.

On duly 21, 2003, the government filed an unopposed mation for an extension of time to
respond to the complaint, in which it recited that

Paintiff’s counsd has represented that United Partition . . . will soonfile
amotion to stay this case, to which the government is unopposed. The
purpose of United Partition’s stay request will be to dlow the partiesto
await afind decison from the Generd Services Adminigration
(“GSA”) contracting officer, following a decison from the Armed
Services Board of Contract Appedlsthat found the GSA contracting
officer the gppropriate individud to decide plaintiff’s clam.

Defendant’ s Unopposed Motion For Enlargement Of Time To Respond To Complaint at 1 (filed July
21, 2003). Thereafter, on September 8, 2003, United Partition filed its unopposed motion to stay
proceedings, and, on September 26, 2003, this Court granted both of the unopposed moations, i.e., that
by the government for an enlargement of time to respond to the complaint and that by United Partition
to stay proceedings. On October 10, 2003, GSA' s contracting officer issued afinad decision denying
United Partition’s claim and asserting a counter-claim for reprocurement expenses in the amount of
$10,987.50. Mot. at 7-8 and Ex. A.



The government’ s present motion to dismiss is premised upon the prerequisites for this Court’s
jurisdiction embedded in provisions of the Contract Disputes Act. Asthe government would have it,
firdt, because the Air Force s contracting officer who denied United Partition’s claim did not have
authority to render a proper fina decision, as held by the ASBCA, this Court did not have jurisdiction
at the time United Partition filed its complaint. Second, because GSA’s contracting officer did not
recelve United Partition’s claim until June 3, 2003, i.e., after United Partition had filed its complaint in
this Court, the government contends that the Court cannot base subject matter jurisdiction on GSA's
contracting officer’ s denia of United Partition’s claim and concurrent demand againgt United Partition.

In countering these arguments, United Partition contends that because it had submitted its claim
to the government and no gppropriate action had been taken on the clam by thetime it filed its
complaint, the Court has jurisdiction via the deemed-denied doctrine. Opp. a 8-10. United Partition
aso argues that, notwithstanding the ASBCA'’ s decision, the Court has jurisdiction over the Air Force's
counter-claim. Opp. at 5-6.

ANALYSIS
A. Sandard For Decision

The jurisdiction of afedera court must be established as a threshold matter before the Court
may proceed to the merits of any action. Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 88-
89 (1998). The party who assertsjurisdiction, i.e., United Partition in this instance, bears the burden of
proving that the Court hasjurisdiction over the subject matter of its complaint. McNutt v. General
Motors Acceptance Corp. of Indiana, 298 U.S. 178, 189 (1936); Alder Terrace, Inc. v. United
States, 161 F.3d 1372, 1377 (Fed. Cir. 1998); Ware v. United Sates, 57 Fed. Cl. 782, 784 (2003);
Clearwater Constructors, Inc. v. United Sates, 56 Fed. Cl. 303, 307 (2003). In ruling on amotion
to dismiss, the Court must congirue the alegations of the complaint in alight favorable to the plaintiff.
Scheuer v. Rhodes, 416 U.S. 232, 236 (1974); Vanalco, Inc. v. United Sates, 48 Fed. Cl. 68, 73
(2000). Additiondly, when the underlying facts establishing jurisdiction are put in question, the Court
may look at facts beyond those included on the face of the pleadings. McNutt, 298 U.S. at 189;
Cedars-Snai Med. Ctr. v. Watkins, 11 F.3d 1573, 1584 (Fed. Cir. 1993); Ware, 57 Fed. Cl. a 783
n.1; Association of Merger Dealers, LLC v. Tosco Corp., 167 F. Supp. 2d 65, 69 (D.D.C. 2001).

B. Jurisdiction Over The Claim And The Air Force' s Counter-Claim
1. Prerequisitesfor jurisdiction under the CDA.

United Partition has invoked the Court’ s jurisdiction pursuant to the CDA. With respect to
auits arising from the CDA, the Tucker Act grants this Court jurisdiction “to render judgment upon any



clam by or againg, or dispute with, a contractor arisng under section 10(a)(1) of the Contract
Disputes Act of 1978." 28 U.S.C. § 1491(a)(2).° Paragraph 609(a)(1) of the CDA statesthat “in
lieu of appeding the decison of the contracting officer under section 605 of [title 41] to an agency
board, a contractor may bring an action directly on the claim in the United States Court of Federa
Clams, notwithstanding any contract provision, regulation, or rule of law to the contrary.” Section 605
addresses the issuance of find decisions by contracting officers on claims submitted by contractors,
and, asagened rule, “[a contracting officer’ sfina decison isajuridictiond pre-requiste to filing suit
inthiscourt.” Buse Timber & Sales, Inc. v. United States, 45 Fed. Cl. 258, 265 (1999). However,
as ecified in Paragraph 605(c)(5), if a contracting officer falsto issue afind decison in atimdy
manner, the contractor’s clam will be “deemed” denied, and the contractor may seek relief from such
deemed denid. See Case, Inc. v. United Sates, 88 F.3d 1004, 1008-09 (Fed. Cir. 1996); Southern
Cal. Edison v. United States, 58 Fed. Cl. 313, 320 (2003); Claude E. Atkins Entrs. v. United
Sates, 27 Fed. Cl. 142, 143-44 (1992). See also Grant Communications, Inc. v. Social Security
Administration, GSBCA No. 14862-SSA, 99-1 BCA 130,281 at p. 149,782 (1999) (stating that a
contractor’ s clam under an FSS contract was deemed denied for purposes of 41 U.S.C. 8 605(c)(5)
and that the contractor “may file an gpped from this deemed denid”). Accordingly, the Court must
determine whether, in the ingtant case, the government failed to issue atimely and proper find decison
and, thus, whether United Partition’s claim should be deemed denied.

Thelanguage of 41 U.S.C. 8 605(c)(2) provides that “[a] contracting officer shdl, within sixty
days of receipt of a submitted certified claim over $100,000” either issue afind decision or notify the
contractor of the date by which adecison will beissued. As United Partition would haveit, the
relevant Sixty-day period would have commenced when the Air Force' s contracting officer received
United Partition’s claim and subsequently would have expired on March 29, 2002. The government
has argued that the sxty-day time period after which United Partition’s clam could be * deemed’
denied did not begin to run until United Partition’s claim was received by GSA’ s contracting officer,
i.e, June 3, 2003. Mot. at 12-13. In support of this contention, the government argues that “[a] claim
is‘submitted for adecison’ whenit isreceived by the gppropriate contracting officer.” Id. at 11.
Accordingly, the government assarts, the earliest possible date for a deemed denia upon which United
Partition could bring suit in this Court was August 1, 2003. 1d. a& 13. Thus, resolution of thisissue
requires a determination of when United Partition’s clam was “received” by a contracting officer with
authority to act upon it.

2. Contracting officers’ concurrent authority.

Unlikein most CDA cases, under the schedule contract between United Partition on the one
hand and the Air Force and GSA on the other, multiple contracting officersin different agencies

®Section 10(a)(1) of the CDA is codified at 41 U.S.C. § 609(a)(1). See 28 U.S.C.A. § 1491
note (West 2004).



possessed S multaneous authority to take different actions in reation to the contract. The contract
contains two “Disputes’ clauses - the clause set forth at FAR § 52.233-1, which isincorporated by
explicit reference, Compl. Ex. 1 a 69, and FAR § 8.405-7, which is applicable to al FSS contracts,
see FAR §8.402. The Disputes clause at FAR 8§ 52.233-1 is generaly applicable to many federa
government contracts and seems to be drawn from a paradigm in which only one contracting officer is
responsible for agiven contract. The provisons of FAR 8 8.405-7, however, specificaly recognize the
dichotomy that existsin schedule contracts in which the ordering office (i.e., the Air Force) and the
schedule contracting office (i.e., GSA) each has a contracting officer responsible for some aspect of the
contract and give the schedule contracting office primacy over the ordering office for resolving disputes.
Specificdly, FAR § 8.405-7 provides, “[t]he ordering office shdl refer al unresolved disputes under
orders to the schedule contracting office for action under the Disputes clause of the contract.””

The contract also contains three “Default” clauses- clause 1-FSS-249-B, Compl. Ex. 1 at 39,
the clause set forth a FAR 8§ 52.249-10, which isincorporated by reference, id. at 69, and FAR §
8.405-5, which is generally applicable to FSS schedule contracts, see FAR § 8402. Smilarly to the
“Disputes’ clause a FAR 8§ 52.233-1, the “Default” clause at FAR § 52.249-10 isageneraly
gpplicable clause usad in many contracts and envisons one contracting officer with authority. By
contrast, 1-FSS-249-B and FAR 8§ 8.405-5 specifically account for the dual roles of the ordering and
schedule contracting offices. Clause 1-FSS-249-B provides:

In addition to any other clause contained herein related to termination,
the following is applicable to orders placed under Federa Supply
Schedule contracts.

Any ordering office may, with respect to any

one or more delivery orders placed by it under

the contract, exercise the same right of termination,
acceptance of inferior articles or services, and
assessment of excess costs as might the Contracting
Officer, except that when failure to ddliver articles

or sarvicesis dleged by the Contractor to be excusable,

"Some of the administrative complexity and ambiguity engendered by this provision was
ameliorated shortly after the operative eventsin thiscase. As noted by the ASBCA in an endnoteto its
opinion dismissing United Partition’s appedls, effective July 29, 2002, FAR 8§ 8.405-7 was amended to
make referrd of disputes to the scheduling office discretionary. United Partition, 03-2 BCA ] 32,264
at p. 159,597 note; see FAR 8 8.405-7(a)(1) (2002). The requirement under FAR § 8.405-5 that an
excusability defense to atermination for default be referred to the schedule contracting office, however,
has not yet been smilarly amended, athough such an amendment has been proposed. See 68 Fed.
Reg. 19294 (April 18, 2003) (proposed rule).



the determination of whether the fallure is excusable
shdl be made only by the Contracting Officer of the
Generd Services Adminigration, to whom such
dlegation shdl bereferred by the ordering office
and from whose determination gpped may be taken
as provided in the clause of this contract entitled
“Disputes.”

Compl. Ex. 1 a 39. The requirement that the ordering office forward al assertions of excusability to
the scheduling office is likewise embodied in FAR § 8.405-52 When a contractor’s claim pursuant to
adefault termination is referred to the schedule contracting office, that office is accorded responsbility
for determining whether the termination should be excused and converted to one for the convenience of
the government.®

In aggregate, the effect of these clausesisto srip the ordering office’ s contracting officer of
authority to issue afind decision eva uating a contractor’s excusability defense. However, they do not
elide the ordering officer’ s authority over other agpects of the contract or limit his or her ability to take
action under other contractual or regulatory provisons. Accordingly, the Court agrees with the
conclusion of the Board that the Air Force' s contracting officer lacked the authority to issue the find
decison that it did issue, in light of these contractud and regulatory provisons and the fact that United
Partition raised an excusahility defense. Nonetheless, the Court does not hold that the Air Force's
contracting officer wastotaly divested of authority by these same provisons. Indeed, the government
has conceded that the Air Force's contracting officer retained “some authority” over the contract and
United Partition’sclaim. Hr'g Tr. at 60. The Air Force s contracting officer could have addressed
various concerns raised in United Partition’s claim by taking action other than converting the termination
to one for the convenience of the government. For example, the Air Force' s contracting officer could
have issued a change order in response to United Partition’s previous request for an equitable
adjustment. FAR 8 52.243-4 (* Changes’); see Compl. Ex. 1 a 68. The Air Force could have re-

8Among other procedural requirements, FAR § 8.405-5 provides —

(2) Should the contractor claim that the failure was excusable, the
ordering office shal promptly refer the matter to the schedule
contracting office. In the absence of a decision by the schedule
contracting office (or by the head of the schedule contracting agency,
on gppedl) excusing the fallure, the ordering office may charge the
contractor with excess costs resulting from repurchase.

FAR § 8.405-5(8)(2).

%Seeinfra, at 15-16.



evaduated its anadlyss of the materids that United Partition had supplied and decided to accept them and
pay for what had aready been delivered. FAR 8§ 52.246-12 (“Inspection of Congtruction”); see
Compl. Ex. 1 & 67. Inthisvein, subsequent to the termination, the Air Force' s contracting officer
continued to exercise authority over the contract by demanding that United Partition dispose of the
materidsit had delivered to Luke AFB. Compl. Ex. 26. See also Compl. Ex. 1 at 31 (clause E-FSS
522 (“Ingpection a Dedtination™) obligating contractor to follow “ Contracting Officer’ s ingtructions’
with regard to rejected supplies). Furthermore, pursuant to FAR 8 8.405-5, the Air Force's
contracting officer retained fina authority to issue a counter-clam againg United Partition should United
Partition’ s excusability defense be rejected by GSA’s contracting officer.® Although the Air Force's
contracting officer did not retain authority to evauate United Partition’s excusability defense, thet is
precisdy what he did in issuing hisfind decison denying United Partition’s clam and demanding
reprocurement codts. In that respect, the Air Force' s contracting officer was obliged by FAR 8 8.405-
5, quoted supra, a 9 n.8, “promptly [to] refer the matter to the schedule contracting office,” and he
manifestly failed so to do.

3. Submission and receipt of United Partition’s claim.

When a contracting officer goes beyond the scope of his authority and issues afind decison
that isjurisdictionaly invalid, such adecison istreated asalegd nullity and, accordingly, does not affect
acontractor’ srights or obligations. See D.L. Braughler Co. v. West, 127 F.3d 1476, 1480 (Fed. Cir.
1997) (when a contracting officer lacks authority to issue afind decision, subsequent proceedings
“have no legd dgnificance’). Accordingly, in light of the ASBCA’sdismissd of United Partition’s
appeds, grounded in its determination that the Air Force's contracting officer did not have the proper
authority to issue thefind decision on United Partition’s claim that he issued, this Court deems both the
Air Force' s contracting officer’ s decison denying United Partition’s claim, aswell as United Partition’s
gppedsto the ASBCA, to be nullities, and it will proceed asif they never occurred. See National
Neighbors, Inc. v. United Sates, 839 F.2d 1539, 1542 (Fed. Cir. 1988) (an apped to an agency
board of contract gppedls is considered an * absolute nullity” when such board lacks jurisdiction over
the matter).™

The Court then is left with the following Stuation — United Partition’s dlaim was mailed to the
Air Force' s contracting officer on January 25, 2002, and received by him on January 28, 2002. No

0Seeinfra, at 19.

"The Court agrees with the ASBCA's analysis and conclusion that the Air Force' s contracting
officer did not have proper authority to issue afind decison evauating United Partition’s excusability
defense and stating a demand againgt United Partition. United Partition, 03-2 BCA 1 32,264 at pp.
159,596-97. However, because the ASBCA subsequently determined that it lacked jurisdiction over
the matter, the Court declines smply to adopt the Board' s ruling as binding on this case and this Court.
See generally Sudl v. Sec’y of Health and Human Servs., 192 F.3d 981, 984-85 (Fed. Cir. 1999).
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events of sgnificance to this Court’s subject matter jurisdiction transpired until May 20, 2003, when
United Partition filed its complaint in this Court. Shortly theresfter, the Air Force' s contracting officer
forwarded United Partition’s claim to GSA’ s contracting officer on May 25, 2003, and GSA'’s officer
received the claim on June 3, 2003. The Court must determine whether, on the date United Partition
filed its complaint, the requirements for subject matter jurisdiction existed. See Sharman Co. v.
United States, 2 F.3d 1564, 1569 (Fed. Cir. 1993), overruled in part on other grounds,
Reflectone, Inc. v. Dalton, 60 F.3d 1572, 1579 & n.10 (Fed. Cir. 1995) (en banc).

In support of its basic jurisdictiond arguments, the government avers that “the 60-day period in
which the contracting officer must make afind decison begins only after the daim’sreceipt by the
contracting officer” and that GSA’ s contracting officer’ s actud receipt isthe criticad event in this case,
Mot. at 11-13 (quoting Dawco Constr., Inc. v. United States, 930 F.2d 872, 880 (Fed. Cir. 1991),
overruled in part on other grounds, Reflectone, Inc., 60 F.3d at 1579). However, the
government’ sreliance on Dawco in thisinstance is misplaced. In Dawco the Federd Circuit’' s ruling
was limited to the question of whether the claim at issue there had been properly * submitted” for
purposes of the CDA to grant jurisdiction to the contracting officer to render afind decison. Dawco,
930 F.2d at 879-80. In andyzing thisissue, the Federa Circuit deliberately adopted a broad definition
of “submission,” gating that “the purpose of the Act’s ‘submit’ language is not related to the minutia of
addressing or delivering claim letters, as the government argues, but is merely a requirement that once a
clam is made, the parties must ‘commit’ the claim to the contracting officer and ‘yield' to his authority
to make afind decison.” Id. a 8380. The Federd Circuit ultimately ruled that the claim at issue had
been properly “submitted” to the contracting officer. 1d.

For its part, United Partition draws upon Dawco to urge this Court to hold that its clam was
“received” for purposes of Paragraph 605(c)(2) at the time the Air Force contracting officer received
the submitted clam. There is merit to United Partition’s parsing of Dawco. In effect, the Dawco
court’sruling is that once a contractor deliversaclam to its regular contact within the agency and
requests afind decision by the contracting officer, the contractor’ s obligations under the CDA have
been fulfilled. 1d. at 880. Stated differently, to commence the CDA process, a contractor may at most
be held responsible for fulfilling the tasks required to commit its claim to the government and to request
that a decision be rendered on the claim; subsequent responsibility for processing the clam then resides
with the government. This reasoning was reflected in the Federd Circuit’' sdecisonin D.L. Braughler
Co., 127 F.3d at 1481-82, in which the court held a claim not to have been properly “submitted” when
the documentation was sent to the government but “ gave no indication that [the contractor] was seeking
afind decison from the contracting officer” and hence was not delivered to the gppropriate contracting
officer.

Here, United Partition origindly ddivered its clam to the particular Air Force contracting officer

who had been assigned responsbility. Compl. § 7 and Ex. 4. This contracting officer had sgned the
termination order, had identified himsdf as the “ Termination Contracting Officer,” and had been
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indicated as the person to whom United Partition should submit itswritten clam. Compl. Ex. 24, 27,
28. Inthe cover letter to its clam and within the claim itself, United Partition specificaly requested “that
the contracting officer issue awritten decision on this clam within 60 days of receipt.” Compl. Ex. 4.
Under both D.L. Braughler and Dawco, United Partition’s actions were sufficient for the clam to have
been submitted for decision.*

The Air Force officer who received the claim was under an affirmative obligation based on the
contract and applicable regulations to determine who had authority to render afina decison and to
handle the claim accordingly. Clause I-FSS-249-B provides that allegations that a contractor’ s fallure
to perform are excusable “shall be forwarded by the ordering office” to “the Contracting Officer of
the General Services Adminigration.” Compl. Ex. 1 a 39 (emphasis added). This provison of the
contract thus expresdy placed the responsbility for ensuring delivery of United Partition’s excusability
clam to GSA’s contracting officer on the Air Force' s contracting officer. When consdering a
contractor’ s submitted claim under a procedurally smilar FSS contract, the General Services Board of
Contract Apped's has explained that “[a]Ithough the regulations provide that disputed termination
actions of ordering agencies be presented to GSA for decision before appeds [to the Board of
Contract Appedls| are pursued, it is not the contractor’s responsibility to seek this decision.” GF
Office Furniture, Ltd., GSBCA No. 11,058, 91-3 BCA 124,157 at p. 120,875 (1991) (emphasis
added).®®

This Court has rejected attempts by the government to attack a contractor’s submisson of a
clam based on its ddivery to the wrong government employee. See Flying Horse v. United States,
49 Fed. Cl. 419, 428-29 (2001) (plaintiff did not know who proper contracting officer was and
government failed to make proper inquiry and forward the claim). As explained in Wallace O’ Connor

12In addiition to the “submission” of aclaim, the CDA requires that the claim itsdlf meet basic
procedurd requirements. it must be in writing, set forth the basis on which the contractor seeks relief,
and identify a sum certain that the contractor seeks to recover. Reflectone, 60 F.3d at 1575-76;
GPA-I1, LP v. United Sates, 46 Fed. Cl. a 762, 766 (2000). Additionaly, aclaim in excess of
$100,000 must be properly certified. 41 U.S.C. § 605(c)(1); D.L. Braughler, 127 F.3d at 1480.
There has been no contention by the government that United Partition’s claim was deficient in any of
these respects, and the copy of the claim attached to the complaint appearsto satisfy the requirements.
Compl. Ex. 4; seealsoHrg Tr. a 7.

13The Generd Services Board of Contract Apped's ultimately dismissed the dlaim in GF Office
Furniture for lack of subject matter jurisdiction due to the fact that a GSA contracting officer had not
rendered afina decison. 91-3 BCA 124,157 at p. 120,875. That tribunal, however, operates with a
narrower jurisdiction than this Court. Before a Board, a decision must be issued by a contracting
officer from a specific agency (e.g., GSA) before jurisdiction may ves, rather than by any contracting
officer with authority, asisthe case for this Court. Compare 41 U.S.C. § 607(d) with41 U.S.C. §
609(a)(1) and 28 U.S.C. § 1491(a)(1).
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Int’l, Ltd. v. United States, 23 Cl. Ct. 754, 758 (1991),

[d]ispatch of the claim to the CO with the correct address .. . . met the

CDA ‘submission’ requirements, notwithstanding the fact that the clam

did not reach the CO persondly. To hold otherwise would dlocate the

risk of interagency misdirection of mail on the contractor and would require
contractors to physicaly deliver their clams to the CO to ensure compliance
with the CDA.

In Wallace O’ Connor, the contractor mailed its claim to the agency, but the agency’ s mailroom failed
to deliver it to the appropriate contracting officer. 1d. at 756.1

The government has argued that even in instances where submission of a clam was complete
upon delivery to someone other than the “appropriate’ contracting officer, “any risk of delay [before
the contracting officer’ s receipt of the clam] falls upon the contractor.” Hr'g Tr. a 13. In support of
this proposition, the government refers to American Pacific Roofing Co. v. United Sates, 21 Cl. Ct.
265 (1990). SeeHr'g Tr. at 13-14. In American Pacific, the contractor submitted its clam to the
resident officer in charge of congtruction (*ROICC”) responsible for the project, as required by the
contract at issue. 21 Cl. Ct. at 268. This Court’s predecessor, the United States Claims Court, held
that such actions qualified as “submisson” of the clam under the CDA but that the sixty-day period for
determining whether there had been a deemed denid did not begin until the contracting officer actudly
received the claim from the ROICC. Id. In 0 holding, the court explained, “[u]ntil receipt of the
submission, the [contracting officer] is under no obligation to act], and the] contractor bears the risk for
delayed or lost submissions prior to receipt by the CO.” 1d."®

American Pacific is not a persuasive precedent for this case, however. Unlike the contractor
in American Pacific, United Partition did submit its claim directly to a contracting officer with authority
to address at least some of the concernsraised in the clam. The facts of this case dso are readily

1A pplying similar logic, the Federd Circuit has dso held that information being delivered in the
other direction, i.e., from the contracting officer to the contractor, need only be delivered to an
authorized agent of the contractor to fulfill the “receipt by the contractor” requirements of Section
609(a)(3) of the CDA. Borough of Alpinev. United States, 923 F.2d 170, 172 (Fed. Cir. 1991)
(“[T]he Claims Court must focus its inquiry on the date of receipt by the contractor, not the date of
actual notice to the contractor.”). But see Logicvision, Inc. v. United States, 54 Fed. Cl. 549 (2002)
(halding a contracting officer’ s issuance of notice to be the triggering event under the “notify” provison
of Section 605(c)(2) rather than contractor’s receipt of that notice).

In American Pacific, the Court dso held that interest on any award to the plaintiff would
accrue from the date of the contracting officer’ s actud receipt of the claim rather than the ROICC's
receipt thereof. 21 Cl. Ct. at 268-69.

13



distinguishable from thosein American Pacific on yet afurther ground — here, the Air Force's
contracting officer with authority who received the daim had alegd obligation “promptly” to refer the
matter to GSA’ s contracting officer in accord with FAR 8 8.405-5. Thus, in this case, unlikein
American Pacific, the pertinent obligation rested on the
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Air Force' s contracting officer. On these facts, the resulting risk inhered with the government and not
with the clamant.

For purposes of 41 U.S.C. 8 605(c)(2), therefore, in this instance where two agencies
contracting officers had concurrent, partid authority over the clam, submisson to, and receipt by, the
Air Force's contracting officer triggered the Satutory sixty-day period for governmenta action. Upon
receipt of the clam, the Air Force' s contracting officer had the respongbility, within thistime period, for
evauating the claim, determining the appropriate officid to address aspects of the claim, forwarding
United Partition’s dlaim as necessary, and ether issuing afina decision or natifying United Partition of a
date by which avdid find decision would beissued.’® That officer' s erroneous decision that he was
authorized to issue a decison on excusability and his concomitant failure to forward the clam to GSA’s
contracting officer cannot be held againgt United Partition. See Cincinnati Elecs. Corp. v. United
Sates, 32 Fed. Cl. 496, 502-03 (1994) (holding that a contracting officer’s mistaken belief about his
own authority to render afina decison that resulted in no final decison being issued was a proper basis
for deeming aclam denied, thus establishing jurisdiction in this Court). Where a government officid has
some authority and respongihility, his failure to handle a claim properly, even when the result of a
genuine error, should not preclude a contractor from seeking judicid relief until the government
eventualy delivers the contractor’s claim to another appropriate officer. To hold otherwise would
dlow the government to “find refuge in bureaucracy,” Flying Horse, 49 Fed. Cl. at 428, and
undermine the god of timely resolution of claims embodied in the CDA, 41 U.S.C. § 605(c).
Accordingly, sixty days after the Air Force s contracting officer’ s receipt of United Partition’s clam,
i.e., on March 29, 2002, United Partition could properly trest its claim as denied pursuant to 41 U.S.C.
8§ 605(c)(5) and bring its daim within the jurisdiction of this Court by filing atimely complaint.'’

16The government’ s contracting officer has the authority under the CDA to extend the sixty-day
action period by smply notifying the contractor of the additiona time necessary to complete the
procedurd requirements for properly evauating aclam. 41 U.S.C. 8 605(c)(2)(B). Such an
extenson, of course, must be reasonable and may not result in undue delay, but it may appropriatey
take into consideration the complexity of the contract and clam. 41 U.S.C. § 605 (¢)(3)-(4).
Additiondly, the government’ s adminigrative burden will potentidly be amdiorated in future cases by
the amendments and proposed amendments to the FAR discussed supra, at 8
n.7.

YA deemed denid under the CDA is not subject to the same twelve-month limitations period as
acontracting officer’ swritten final decison. See 41 U.S.C. § 609(a)(3); Pathman Constr. Co. v.
United States, 817 F.2d 1573 (Fed. Cir. 1987); Schickler v. United States, 54 Fed. Cl. 264, 271
(2002) (the CDA’s 12-month statute of limitations begins to run when the contracting officer issuesa
written decision on the claim, but a deemed denid does not start the clock). Cf. Puget Sound Energy,
Inc. v. United Sates, 47 Fed. Cl. 506, 514 (2000) (transferring case to Ninth Circuit pursuant to 28
U.S.C. § 1631, after discussing a satutory scheme under which Congress specifically provided that a
different satute of limitations begins to run when certain agency actions are “deemed find”).
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4. Air Force' s counter-claim for reprocurement expenses.

Included in the Air Force sfina decison mailed to United Partition and its counsd on May 20,
2002, was a demand that United Partition pay the government “excess reprocurement costsin the
amount of $10,987.50.” Compl. Ex. 7 a 1. Thisdemand purported to be issued “in accordance with
Federa Acquisition Regulation (FAR) 32.610.” 1d. Thisprovison of the FAR, which bears the
heading “Demand for payment of contract debt,” providesthat “[a] demand for payment shal be made
as soon as the respongible officid has computed the amount of refund due. If the debt arises from
excess cogts for a default termination, the demand shal be made without delay, as explained in [FAR §]
49.402-6." FAR 832.610(8). Subsection 49.402-6 of the FAR provides the authority under which a
contracting officer may cover the additiona costs to the government associated with a contract
termination for default and charge those costs to the contractor. This Subsection bears the heading
“Repurchase againg contractor’s account” and is located within Subpart 49.4, which islabeled
“Termination for Default.”

Subsection 49.401 of the FAR, which contains “Generd” terms gpplicable to the regulations
within Subpart 49.4, explainsthat “[i]f the contractor can establish, or it is otherwise determined that
the contractor was not in default or that the failure to performisexcusable . . . atermination for default
will be consdered to have been a termination for the convenience of the Government, and the rights
and obligations of the parties governed accordingly.” FAR §49.401(b). Thisprovison issubstantialy
the same asthat st forth in FAR § 52.249-10, which is incorporated into the contract by reference.
Compl. Ex. 1 a 69. This clause provides that the contractor may not be charged for damages asa
result of adefault termination if the delay in performance “ arises from unforeseeable causes beyond the
control and without the fault or negligence of the Contractor.” FAR 8§ 52.249-10(b)(1). The clause
aso provides alist of examples of such unforeseegble causes, including “acts of the Government in
ether its sovereign or contractual capacity.” Id. at 8 52.249-10(b)(1)(ii). The substance of these
provisonsis further reflected in FAR 8 8.405-5, which sets forth the procedures to be applied in
rendering a default termination under an FSS order. See FAR § 8.402 (“Proceduresin this subpart
[8.4] apply to orders placed againgt Federal Supply Schedules.”).

When a government contract is terminated for the convenience of government, the generd
framework for proceeding isthat the parties will work toward a settlement under which the contractor
will be compensated for the work it had completed and the government may deduct certain amounts
from the contractor’s payment. See FAR 88 49.201 to 49.205, 52.249-2. Such an arrangement isin
dark contrast to atermination for default, in which the contractor “is ligble to the Government for any
excess cods incurred in acquiring supplies and services Smilar to those terminated for default, and for
any other damages, whether or not repurchase is effected.” FAR § 49.402-2(5)(e) (internd citations
omitted). In light of the substantive difference between these types of termination, the procedures set
forth at FAR 8 8.405-5, aswell asthe “Disputes’ provisons of FAR 8§ 8.405-7, require that an
assartion of excusable failure by the contractor be resolved by the “ schedule contracting officer” (i.e.,
GSA's contracting officer) prior to the assessment of excess reprocurement costs under the default
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termination provisons.

When the Air Force issued its modification on September 14, 2001, the responsible officid
succinctly stated that “[t]he reason for this modification is to terminate this order for default.” Compl.
Ex. 24 a 1 (emphads added). Conversaly, United Partition dleged in its claim that its “failure to
complete [the contract] was due to the actions, or lack thereof, of Luke AFB.” Compl. Ex. 4 & 6,
16. Because “acts of the Government in ether its sovereign or contractua capacity” may form the
basis for concluding that a contractor’s aleged default was excusable, FAR § 52.249-10(b)(1)(ii), a
determination by GSA’s contracting officer respecting the Air Force' s actions was required before a
demand for payment under a default termination could be issued. See FAR 8§ 8.405-5; Compl. Ex. 1 at
39 (clause I-FSS-249-B). Thus, in thisinstance, while other authority with regard to the contract
remained with the Air Force s contracting officer, GSA’ s contracting officer was expresdy assigned by
the FAR the task of determining whether the aleged default was excusable and consequently whether
to permit the termination to be converted to one for the convenience of the government. Absent such a
determination, the demand issued by the Air Force s contracting officer wasinvdid. Because“an
invalid contracting officer’s decison may not serve as the basisfor a CDA action,” this Court does not
have jurisdiction over the Air Force' s demand for reprocurement costs. Case, Inc., 88 F.3d at 1009
(cting United States v. Grumman Aerospace Corp., 927 F.2d 575, 579 (Fed. Cir. 1991)).

B. Jurisdiction Over GSA's Contracting Officer’s Final Decision
1. Judicial stay to allow GSA's contracting officer to issue a final decision.
a. Court’sauthority to issue a stay.

United Partition has dso invoked the provision of Paragraph 605(c)(5) which provides that if
“an gpped or suit is o commenced [on the basis of a deemed denid] in the absence of aprior decison
by the contracting officer, the tribuna concerned may, & its option, stay the proceedings to obtain a
decison on the clam by the contracting officer.” See Opp. at 10-11. This Court’s authority to refer a
case back to a contracting officer is aso embodied in RCFC 56.2(8)(1), which provides that “[&]t the
request of aparty or on its own motion, the court may in any case within its jurisdiction by order
remand gppropriate matters to any administrative or executive body or officia with such direction as
may be deemed proper and just.” On September 26, 2003, this Court stayed the proceedingsin this
case to obtain afina decison by GSA’s contracting officer.

The exercise of the Court’s authority to issue a stay under Paragraph 605(c)(5) is committed to
the Court’ s discretion. See Durable Metal Prods., Inc. v. United Sates, 21 Cl. Ct. 41, 47 (1990).
The Court may issue a stay to obtain afind decision when the Court believes that such adecision
would be beneficid to the parties and assist resolution of the matter. See Sparks v. United States, 36
Fed. Cl. 488, 492-93 (1996). However, jurisdiction over a case must be determined under the actua
circumstances and events exiging at the time the complaint isfiled, and events that transpire during a
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stay and subsequent to the filing of a plaintiff’s complaint may not, in and of themsdves, serve asthe
sole basis of jurisdiction for the Court. See Logicvision, 54 Fed. Cl. at 553; Tecom Indus. v. United
States, 24 Cl. Ct. 611, 614 (1991) (“ This court cannot stay action under section 605(c)(5) . . . or
proceed on aclaim under the CDA in the absence of adecison, or deemed denid of aclam, by the
contracting officer.”).

In ingtances where the Court has issued such stays, it has often been in conjunction with a
specific determination that the Court had subject matter jurisdiction from the onset of an action. See
Sparks, 36 Fed. Cl. at 492-93; Cincinnati Elecs., 32 Fed. Cl. at 505 (“Such a stay is consstent with
the court’ sfinding that it has subject matter jurisdiction over these dlaims.”); Wallace O’ Connor, 23 Cl.
Ct. at 758. Compare Tecom, 24 Cl. Ct. at 614 (because the court lacked jurisdiction, a stay was
improper), with Diversified Energy, Inc. v. Tennessee Valley Auth., 339 F.3d 437, 447 (6th Cir.
2003) (gpplying the CDA and gating, “in light of our holding that the didtrict court had jurisdiction . . .,
there was no need for the didtrict court to stay the judicia proceedings.”). Asexplained above, the
Court finds that it has and has had jurisdiction over this matter because United Partition’s clam was
deemed denied before the complaint was filed. Accordingly, the Court had authority to issue the stay
order “to obtain adecision on the clam by the [GSA] contracting officer.” 41 U.S.C. § 605(c)(5).
Nevertheless, the decison issued by GSA’s contracting officer is not currently within the Court’s
jurisdiction.

b. GSA's contracting officer’ s authority while claimisin litigation.

In the course of briefing and arguing the currently pending motion, the government has changed
its position with regard to GSA'’s contracting officer’ s authority and thus the validity of that officer’'s
decison issued during the stay of proceedings. Initidly, the government specificaly averred that
“because United [Partition] now has avdid contracting officer’ sfind decision, it will be abletofilea
complaint in this Court over which the Court will be able to assert jurisdiction.” Mot. a 16. However,
at the hearing counsd withdrew this statement and argued that the contracting officerslost dl authority
over the clam when United Partition initiated its lawsuit in this Court. Hr'g Tr. a 16-21, 62. See also
Def.’s Supp. Br. a 3.

The Federd Circuit has explained that “[o]nce a contract clam isin litigation, the Department of
Judtice gains exclusve authority to act in the pending litigation.” Sharman Co., 2 F.3d at 1571 (citing
28 U.S.C. 88 516-20; Hughes Aircraft Co. v. United Sates, 534 F.2d 889, 901 (Ct. Cl. 1976)).
The Justice Department’ s exclusve authority is said to “divedt[] the contracting officer of his authority to
issue afind decisononthecdam.” Sharman Co., 2 F.3d a 1571 (citing Durable Metal Prods., 21
Cl. Ct. a 46). Thisjurisdictionaly limiting doctrine, as the government formulates it, would suggest that
GSA’s contracting officer did not have power to act on United Partition’s claim after it had been
forwarded by the Air Force because the matter was dready in litigation in this Court.

18



A caseinthis Court, Witherington Construction Corp. v. United States, 45 Fed. Cl. 208,
211-12 (1999), extended Sharman by holding that “a contracting officer may not render a‘find
decison’ on aclam following theinitiation of litigation on thet dam,” absent affirmative action by an
officid of the Department of Justice with settlement authority asking the Court to retrocede authority to
the contracting officer pursuant to Paragraph 605(c)(5). In reaching its decision, the Court in
Witherington reasoned that “[i]f the power to delegate litigating authority exigs at dl, it resdesonly in
the Attorney Generd and, arguably, such other Department of Justice officials authorized to settlea
clam of the dollar magnitude a issue (e.g., the Assgtant Attorney Generd).” Id. at 212 n.5. The
Court explained that “the Justice Department line attorney assigned to [the] case” did not possess
“anything gpproaching the requisite settlement authority to perform such a ddegation” and, thus, any
acquiescence by that attorney to a stay would be insufficient to grant proper authority to the contracting
officer. Id. at 212 & n.5.

Theholding of Witherington reachestoo far. Statutory provisonsin the CDA bear on the
authority of the Department of Justice and the Attorney Generd to conduct litigation under the CDA on
behaf of the federd government.’® Most importantly here, 28 U.S.C. § 516 provides “[ €] xcept as
otherwise authorized by law, the conduct of litigation in which the United States. . . isaparty .. . is
reserved to officers of the Department of Justice, under the direction of the Attorney Generd.”
(emphasis added). As discussed above, the CDA contains a specific provision within Paragraph
605(c)(5) authorizing this Court, through the issuance of a stay, to refer a pending matter back to a
contracting officer for the purpose of obtaining afind decison. This Court’s action in making such a
reference or not would occur only after counsd for the parties have had an opportunity to be heard. In
their participation in that connection, counse for the parties, including especidly the government, would
presumably proceed in anorma, customary fashion. |.e., the persond activity of high-ranking officias
of the Department of Justice would not be necessary.

The Federd Circuit’s opinion in Sharman did not touch on the authority derived from
Paragraph 605(c)(5) respecting a case in which the Court has concluded it possesses jurisdiction over
aclam. In Sharman, the CDA'’sjurisdictiona prerequisites had not been met when the complaint was
filed. 2 F.3d at 1569. Similarly, the Court in Witherington ultimately decided that it lacked jurisdiction
from the beginning over the plaintiff’ s monetary claim at issue because no vaid contracting officer’s
decision had been issued at the time the complaint wasfiled. 45 Fed. Cl. a 212. Absent such
jurisdiction, therefore, the Court in Witherington should not have addressed whether atorneysin the
Department of Justice who lacked settlement authority had the power to consent or urge areferra to a
contracting officer, when the pertinent inquiry actualy was about the Court’s own authority to refer the

18I deciding whether a given matter was in litigation, courts have held that the doctrine
confining authority to litigate for the federal government should be * narrowly construed becauise of its
potentia for disruptive effects.” Buse Timber, 45 Fed. Cl. at 265 (citing Case, Inc., 88 F.3d at 1011,
and Hughes Aircraft Co., 534 F.2d at 901).
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maiter to the contracting officer for afina decision.® Consequently, the extension of Sharman in
Witherington must be discounted. In instances where this Court lacks jurisdiction over aclaim, itis
not empowered to issue a stay or otherwise to act regarding that clam. However, when the Court
does possessjurisdiction over aclaim based on a deemed denid, it is specificaly granted discretion to
retrocede authority to the contracting officer by Paragraph 605(c)(5) of the CDA.

In short, rather than being interpreted as a limitation on the Court’ s authority to exercise the
discretion that Congress ceded to it in Section 605 to refer a case that is properly beforeitto a
contracting officer for afina decision, these precedents should be read to bolster the axiomatic concept
that jurisdiction must be established at the time the plaintiff filesits complaint. Absent such jurisdiction,
this Court would be powerlessto issue a stay under Paragraph 605(c)(5). By contrast, in appropriate
instances, this Court has issued a stay under Section 605 and has proceeded to exercise jurisdiction
over the ensuing contracting officer’ sdecison. See, e.g., Sparks, 36 Fed. Cl. at 492-93; Cincinnati
Elecs., 32 Fed. Cl. at 505. Accordingly, because (1) the Court has had jurisdiction over this case on a
deemed-denied basis, (2) the Court acted pursuant to Paragraph 605(c)(5) to issue a stay to obtain a
final decison from GSA’s contracting officer on the excusability agpect of United Partition’s claim, and
(3) the Court did s0 after proceedings that involved the full participation of both parties (with the United
States being represented by the Department of Justice' s lead counsel for the case),® GSA’s
contracting officer had been revested by the Court with authority to issue afind decision on United
Partition’sclam.

However, GSA’ s contracting officer went beyond the scope of her authority by issuing a
demand for reprocurement costs againgt United Partition. Asdiscussed supra, at 8-10, GSA’s
contracting officer was expressy charged with respongbility and authority to consider the excusability
defense raised by United Partition. Subsequent to the contracting officer’ s rendering a decison on this
issue, the contract and gpplicable regulations then vested authority in the Air Force' s contracting officer
to issue a demand for reprocurement costs.

®Notably, each of the cases cited by the Court in Witherington in support of its holding
regarding the Department of Jugtice' s authority was aso ultimately decided on the basis that the Court
lacked jurisdiction &t the time the complaint was filed.

2In this case, because the attorneys with the Department of Justice responsible for representing
defendant favored, or at least did not oppose, a stay to obtain the views of GSA’s contracting officer,
the Court explicitly reserves any ruling on the question whether the Court could issue such a stay under
Paragraph 605(c)(5) against the objections of the government’s counsd.

“INotably, asis frequently the case with the CDA and its regulations, such arrangement does
not establish the mogt efficient or practical framework for resolving disputes over contractua clams.
See generally Volmar Construction Corp. v. United Sates, 32 Fed. Cl. 746, 761 (1995); Grant
Communications, 99-1 BCA 130,281 at p. 149,783 note.
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2. Supplemental pleading pursuant to Rule 15(d) to bring
GSA’ s decision before the Court.

United Partition’s complaint contains no reference to GSA’ s contracting officer’ sfina decison
and, indeed, given the relative timing of eventsin this case, it could not do so. Accordingly, the Court
does not currently have before it GSA’sfind decison on the excusahility issue. However, such
decison may be brought within the Court’ s jurisdiction over this case through a supplementa pleading.
RCFC 15(d) provides that:

[u]pon motion of a party the court may, upon reasonable notice and upon such
terms as are just, permit the party to serve a supplementd pleading setting forth
transactions or occurrences or events which have happened since the date of the
pleading sought to be supplemented. Permission may be granted even though
the origind pleading is defective in its satement of aclaim for relief or defense.

ThisRuleisidenticd to its counterpart in the Federd Rules of Civil Procedure. The Supreme Court has
interpreted Fed. R. Civ. P. 15(d) to permit supplementa pleadings in which a plaintiff may correct a
jurisdictiond defect in its complaint by informing the court of post-complaint events. Mathews v. Diaz,
426 U.S. 67, 75 (1976). Smilarly, the Federa Circuit has explained that “defects in aplaintiff’s case —
even jurisdictiona defects— can be cured while the caseis pending if the plaintiff obtainsleaveto filea
supplementd pleading under Rule 15(d) reciting pogt-filing events that have remedied the defect.”

Black v. Sec’y of Health and Human Servs., 93 F.3d 781, 790 (Fed. Cir. 1996). “Rule 15(d) is
intended to give the court broad discretion in alowing a supplementd pleading.” Fed. R. Civ. P. 15(d)
Advisory Committee' s note to 1963 amendment.

The government has noted that the Court may dlow a plaintiff to amend its complaint to correct
defectsinjurisdictiond or factud dlegations, Mot. a 15-16, but it has argued that such an amendment
may not encompass matters that “did not exist when the original complaint wasfiled [and] cannot relate
back to the origind filing date to create jurisdiction where none existed.” Mot. a 16. The government’s
argument, however, disregards the subtle digtinction between supplementa and amended pleadings
inherent in the differences between Paragraphs (c) and (d) of Rule 15. See Mathews, 426 U.S. at 75
n.9 (“the defect in [the clamant’ 5] alegations must be cured by supplementa pleading, instead of
amended pleading”). “Rule 15(d) . . . plainly permits supplementa amendments to cover events
happening after suit.” Griffin v. County Sch. Bd. of Prince Edward County, 377 U.S. 218, 227
(1964).

In Mathews, the Supreme Court permitted a claimant under the Socia Security Act to
supplement his complaint when he had filed his application for entitlement only after commencement of
hislawsuit. Mathews, 426 U.S. a 75. Filing such an gpplication was established by statute asa
“nonwaivable condition of jurisdiction,” but nevertheess the Court held that when the condition was
satidfied after thefiling of the complaint, it was*not too late
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. . . to supplement the complaint to dlege thisfact.” Id. The Court then deemed the clamant’s
complaint to be supplemented by the government’ s stipulation that the precondition had, in fact, been
met. Id. at 75-77.

The Federd Circuit has subsequently refined the interpretation of Rule 15(d) to hold
supplemental pleadings to be appropriate to cure jurisdictiona defects so long as the late-occurring
jurisdictiona event occurs within the limitations period and outside of any statutorily required waiting
period. Black, 93 F.3d a 790-92. In permitting the supplementa pleading in Black, the Federal
Circuit specificaly noted that “there would be no more than aforma distinction between filing a
supplementa pleading and filing anew petition with the additiond
... dlegations included, a procedure the government concedes would bevdid.” 1d. at 791-92.

In this case, as explained previoudy, there is no reason why the Court may not assert
jurisdiction, pursuant to a supplementa pleading, over GSA’ s find decison on United Partition’'s
dam.?? Accordingly, because Rule 15(d) is an appropriate vehicle for bringing post-complaint
occurrences within the purview of the Court, the Court grants United Partition leave to supplement its
complaint pursuant to this Rule to encompass GSA'’s contracting officer’ s fina decison.

CONCLUSION

For the reasons st forth above, the Court holds that it has jurisdiction over the deemed denid
of United Partition’s claim submitted to the Air Force' s contracting officer. Accordingly, the
government’ s motion to dismissis DENIED.

In addition, United Partition is granted leave to supplement its complaint to encompass the find
decison issued by GSA’s contracting officer. Such supplementa pleading shal be filed and served on
or before February 27, 2004. The government shal respond to United Partition’ s supplemented
complaint within the time provided by the Rules of this Court.

It isso ORDERED.

2?Because the deemed denia of United Partition’s claim provides this Court with jurisdiction
over that clam, and because Wilner v. United States, 24 F.3d 1397, 1402 (Fed. Cir. 1994) (en
banc), holds that “once an action is brought following a contracting officer’s decision, the parties art in
court . . . with aclean date” the filing of a supplementa pleading to encompass GSA’s contracting
officer’s decison may be somewhat of an academic exercise. However, the decision to seek the views
of GSA’s contracting officer had the benefit of giving the proper governmenta officia an opportunity to
provide a means potentidly of resolving the dispute, and the consequent supplementation has the
advantage of recognizing redlity.
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